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Rochdale Borough Council

Property at Newhey, Rochdale

FURTHER ADVICE

1. I am asked to advise Rochdale Borough Council (“the Council”) further in connection 

with their title to specific properties (“the Properties”) at Newhey, Rochdale.  My 

previous Advice on this issue is dated 19th October 2015. 

2. In reaching my conclusions, I shall rely on the title documents that have been delivered 

with my instructions together with Mr Peter Gregory’s specific instructions in telephone 

conferences on 28th September 2015 and 17th February 2016.  I shall also rely on Mr 

Gregory’s email messages dated 28th September 2015 and 23rd December 2015.

(1) The Properties

3. The Properties are denoted in Mr Gregory’s first email as Plots 23, 24 and 30.  

3.1. Plots 23 and 24 together comprise an area of land between Wolseley Street and 

Beresford Street, Newhey on which there has been built a collection of garages. 

3.2. Plot 30 is used as a bus terminus.

(2) The Council’s freehold title

4. The Council are registered as the freehold owners of the Properties under Title No 

GM806321.  This title is not confined to the Properties; it encompasses a large number of 

other properties in the neighbouring area.  The whole title was originally comprised in a 
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conveyance dated 4th September 1956 (“the 1956 Conveyance”) between George 

Geoffrey Collins1 and Milnrow UDC. It has now devolved to the Council2.

5. The Council’s freehold title to the Properties is thus derived from the 1956 Conveyance.  

The 1956 Conveyance was expressly made subject to scheduled leases3. This included 

leases dated 18th April 1904 (“the April 1904 Lease) and 6th August 1904 (“the August 

1904 Lease”) in respect of Plots 23 and 24 and a lease dated 30th April 1919 (“the 1919 

Lease”) in respect of Plot 30.  I shall refer collectively to the April 1904 Lease, the 

August 1904 Lease and the 1919 Lease as “the Relevant Leases”.

6. When, in February 1999, the Council were first registered as freehold owners under Title 

No GM806321, a schedule of notices of leases was entered against their title.  This 

included entries in respect of the Relevant Leases4.  These entries remain registered under 

the Charges Register for Title GM806321.

(3) The Relevant Leases

7. By the Relevant Leases, three separate building plots were demised each for a term of 999 

years subject to covenants inter alia to pay rent, to build a dwelling house or dwelling 

houses on the land and a proviso for re-entry providing for the landlord to terminate the 

leases in the event of arrears of rent or breach of covenant.

8. It is conceivable that a house or houses were built at least on the Plots 23 and 24.  If so, 

the houses were demolished many years ago.  In any event, by an agreement in writing 

dated 1st November 1983, the Council granted a licence to Greater Manchester Passenger 

1 1.Mr Collins entered into the 1956 Conveyance as the sole surviving trustee  of the late John Chadwick who 
passed away on 25th March 1926 leaving a will dated 9th September 1922 and codicil dated 19th December 
1925.
2 No doubt the UDC’s title was statutorily vested in the Council under the local government re-organisation 
which took place following the Local Government Act 1972
3 Namely the leases listed in the Third Schedule to the 1956 Conveyance.  
4 Entry Nos 20, 21 and 27.
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Transport Executive (GMPTE) to use Plot 30 as a bus terminus5.  The Council also has 

records as far back as 1986 to show that, since that time, they have licensed or let out the 

garage spaces on Plots 23 and 24.  Whilst the garages were apparently built by the 

licensees or tenants, the latter have continuously acknowledged the Council’s title 

through the payment of licence fees or rent.

9. It thus appears that, since 1983, the Council have licensed the use of at least part of Plot 

30 as a bus terminal.  It is also to be inferred that, prior to 1986, the Council or their 

statutory predecessors in title took possession of Plots 23 and 24 and, from that time, they 

have been in possession of such land through their officers, servants, agents, tenants or 

licensees.  

10. However there is no evidence that the Council exercised their rights of forfeiture under 

the Leases before or in the process of taking possession or licensing the use of such land.

11. For the purposes of this Advice, I shall assume that, whilst the Leases have been 

registered under the Charges Register for freehold Title GM806321, they have not been 

separately registered as leasehold titles.

(4) Adverse possession

12. It is unclear when the Council or their statutory predecessors in title might first have 

taken possession of any such property.  If they took possession more than 12 years prior 

to 4th September 1956, it is conceivable that, by then, they had already acquired the 

leasehold title by adverse possession.  If so, I am of the opinion, in the absence of any 

declaration against merger in the 1956 Conveyance, that the leasehold title would have 

merged in the freehold when the Corporation acquired the freehold in 1956.  From that 

5 I have not seen the 1983 agreement.
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point in time, the Corporation would have held such property in their capacity as freehold 

owner under the 1956 Conveyance.

13. However there is nothing to suggest that the Corporation acquired the leasehold title by 

adverse possession to any of the Properties prior to 1956; there was no recital to that 

effect in the 1956 Conveyance.  The statutory limitation period under the Real Property 

Limitation Act 1874 and the Limitation Act 1939 was twelve years.  More likely than not, 

the Corporation had not acquired title by adverse possession prior to 4th September 1956.  

14. I am thus of the opinion that, if the Corporation or the Council, as their successors in title, 

took possession of any of the Properties or, extinguished the leasehold titles through 

adverse possession, they did so after 4th September 1956 under the provisions of the 

Limitation Act 1939 or the Limitation Act 1980.  It is a well-established principle that, if 

and when a landlord takes possession of the demised premises, the statutory limitation 

period runs against the tenant from the point in time at which adverse possession is taken6.

  It is also well established that where a landlord takes possession and grants a tenancy or, 

indeed the tenant takes possession, the landlord can rely on its tenants’ possession so as to 

advance a successful claim for adverse possession7.

15. For these purposes, Lord Brown-Wilkinson observed, in JA Pye (Oxford) Ltd v Graham 

[2000] Ch 676 at Para 36, that the initial question is “…simply whether the [Claimant or 

tenant] has dispossessed the paper owner by going into ordinary possession of the land for 

the requisite period without the consent of the owner”.  He then clarified “…the two 

elements necessary for legal possession:

16. 1. a sufficient degree of physical custody and control (“actual possession”); 

6 Jourdan on Adverse Possession (2nd edition) (2011) Para 24-62.
7 Jourdan Para 13-04.
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17. 2. an intention to exercise such custody and control on one’s own behalf and for one’s 

own benefit (“intention to possess”).”

18. In Powell v McFarlane (1977) 38 P&CR 452, Slade J gave some guidance in relation to 

the requirement of “actual possession”.  At 470-471 he said: “Factual possession signifies 

an appropriate degree of physical control…The question what acts constitute a sufficient 

degree of physical control must depend on the circumstances, in particular the nature of 

the land and the manner in which land of that nature is commonly used or 

enjoyed…Everything must depend on the particular circumstances, but broadly, I think 

what must be shown as constituting factual possession is that the alleged possessor has 

been dealing with the land in question as an occupying owner might have been expected 

to deal with it and that no one else has done so”.

19. In the present case, I am of the opinion that, by taking control of the Plots 23 and 24 and 

granting licences or tenancies of defined parts of Plots 23 and 24 for use as garages, the 

Council have almost certainly done enough to extinguish the leasehold title to Plots 23 

and 24.  They are thus entitled to a freehold estate in possession of these properties.

20. The position in relation to Plot 30 is less clear.  For the most part, it is open land and it is 

partly laid out to highway.  Unfortunately, there is no substantial historical evidence 

available in relation to the historic use of the land.  Presumably, however, the Council or 

GMPTE, acting under licence from the Council, have exercised an element of control 

over at least part of the land and, indeed, carried out works of maintenance on it from 

time to time for upwards of twelve years.  This may have involved building a bus shelter 

and carrying out works of landscaping.  Nevertheless, for so long as and to the extent that 

Plot 30 has encompassed a public highway, it would not have been open to the Council to 
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acquire title to the surface of the road and thereby extinguish the public rights of user8.  

There are also difficulties, albeit not unsurmountable difficulties, in acquiring title by 

adverse possession to open unfenced land, particularly where the open land is the site of a 

road.  This is the case regardless of whether the road has the status of a public highway.  

On balance, I am of the opinion, on the limited information available, that the Council 

have not yet done enough to extinguish the leasehold title to Plot 30 which will remain 

vested in Coral Mill Limited or its successors in title.  If Coral Mill Limited was 

dissolved without first assigning the 1919 Lease, the Lease would no doubt have vested in 

the Crown as bona vacantia.

(5) Conclusion 

21. I am thus of the opinion that the Council are entitled to a freehold estate in possession of 

Plots 23 and 24 subject to the licences or tenancies that they have granted to the garage 

users9.  Their freehold estate is derived from the 1956 Conveyance.  However, whilst they 

are also entitled to the freehold title to Plot 30, I am of the opinion, on balance, that this 

property remains subject to the 1919 Lease.  It is unclear in whom the 1919 Lease is 

vested but it is not vested in the Council.  However the Council are, of course, entitled to 

forfeit the 1919 Lease for non-payment of rent10.

22. My answers to the specific questions on Mr Gregory’s email dated 23rd December 2015 

are thus as follows.

22.1. The Council do not occupy any part of the Plots as “head-leaseholder”11.  

8 R(Smith) v Land Registry [2010} EWCA Civ 200.
9 The Council are thus entitled to apply to the Land Registry for an order removing the April 1904 Lease and the 
August 1904 Lease from the Charges Section of the Council’s registered freehold title.
10 Whilst the recovery of some of the historic rent arrears will be statute barred, this would not preclude a 
claim in respect of rent that accrued due during the currency of the limitation period and the Council could no 
doubt forfeit the 1919 Lease by reason of such arrears, Jourdan Paras 24-11 to Para 24-17.
11 This question was in Paragraph 4 of Mr Gregory’s email.
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22.1.1. The Leases of Plots 23 and 24 have been extinguished by adverse possession 

and the Council are thus entitled to a freehold estate in possession of such plots 

subject to the rights that they have granted to the garage licensees.  It is possible 

that the garages licenses are, in substance, tenancies12.  The Council’s freehold 

estate in such land is derived from the 1956 Conveyance.

22.1.2. The Lease of Plot 30 remains in existence.  The Council are not the 

leaseholders, whether by adverse possession or otherwise, but they are entitled to 

terminate the 1919 Lease by forfeiture in which case they will become entitled to 

a freehold estate in possession of Plot 30 subject to the rights granted in the 1983 

agreement.  In any event their freehold estate to Plot 30 is derived from the 1956 

Conveyance.

22.2. It follows that the Council do not “hold the head-leasehold title” to Plot 30 in 

their “own right or by virtue of the conveyance of the Trust’s lands in 1956”.13

Mark Halliwell

Kings Chambers

Manchester M3 3FT

18.2.16.

12 Street v Mountford [1985] AC 809
13 This was the question in the seventh paragraph of Mr Gregory’s email dated 23rd December 2015.


